IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

Cl TY OF SOUTHAVEN, M SSI| SSI PPI ,

AND HAROLD MOORE, LORI NE CADY,

HERBERT DI CKSON, AVERY Kl NG

LENA THATCH, JERRY POVELL, AND

OATY HART, | NDI VI DUALLY AND

OFFI Cl ALLY AS MEMBERS OF THE

BOARD OF ALDERMEN, CITY OF

SOQUTHAVEN, M SSI SSI PPI, AND

SCOTTSDALE | NSURANCE COMPANY,
Plaintiffs

V. NQ 2:92Cv132-B-O
NUTMEG | NSURANCE COVPANY AND

TWN CI TY FI RE | NSURANCE COVPANY,
Def endant s

MVEMORANDUM OPI NI ON

This cause conmes before the court upon the agreenent of all
parties to submt the issue of insurance policy coverage to the
United States District Court for a decision without a jury. All
rel evant facts concerning liability have been stipul ated. The
court has duly considered the parties' nenoranda and exhi bits and

is ready to rule.

| NTRCDUCTI ON
The Gty of Southaven, M ssissippi (hereinafter "Southaven")
pur chased i nsurance for the city, its agents, and officers, through
three conpanies, specifically Scottsdale Insurance Conpany
(hereinafter "Scottsdale"), Nutneg Insurance Conpany (hereinafter
"Nutnmeg"), and Twin City Fire Insurance Conpany (hereinafter "Tw n

Cty"). Southaven, its Board of Al dernmen, and other agents of the



city were sued when a Sout haven police officer shot and killed a
host age during an attenpted bank robbery. Scottsdal e defended the
city and its various agents and officers, eventually settling the
claim for $850, 000. Nutneg and Twin Cty denied coverage and
refused to contribute to the settlenment. Southaven, the Board of
Al dernen, and Scottsdal e have brought this action agai nst Nutneg
and Twin City, seeking contribution to the settlenment and defense
costs, conpensatory damages for various nental distress clains, and

punitive damages for bad faith denial of coverage.

FACTS

On February 17, 1989, Southaven police accidently killed
Randol ph Lusk, a bank enployee, in an exchange of gunfire wth
Bruce Shoul ders, a bank robber who took Lusk hostage during an
attenpted robbery of the bank for which Lusk was enployed. The
Lusk fam |y subsequently sued the city, its Board of Al dernen, and
ot her agents of the city for the wongful death of Lusk.

Sout haven had three insurance policies which they assert
provi ded coverage for the Lusk litigation. The Twin Cty policy,
with liability coverage in the amount of $500, 000, provi ded general
l[iability coverage for the city, but excluded errors and om ssions
coverage as well as clains arising out of |aw enforcenent
activities. FErrors and om ssions coverage includes civil rights
clains. The Nutneg policy, with liability coverage in the anount

of $1, 000, 000, provided errors and om ssi ons coverage, but excl uded



clainms arising out of |Iaw enforcenent activities. The Scottsdale
policy, with liability coverage in the anount of $1, 000, 000,
provi ded coverage for | aw enforcenent activities.

Scott sdal e provi ded defense counsel for the Lusk |awsuit and
settled the claimfor $850,000. It is stipulated that Nutneg and
Twin Cty provided a defense, but the extent of the defense
provided by Nutnmeg and Twin City is questionable in light of the
fact that the plaintiffs in this action are seeking to recover a
portion of their $220,000 in defense costs. Nutneg and Twin city
offered to contribute a nomnal anount to the settlenent, but the

plaintiffs refused and subsequently filed this suit.

LAW
The plaintiffs allege that both the Nutnmeg and Twin City
policies are anbiguous, so as to mandate coverage in favor of
Sout haven. It is well settled that anbiguities in an insurance
policy are to be construed against the drafter and in favor of the

i nsured. Governnent Enpl oyees Ins. Co. v. Brown, 446 So. 2d 1002,

1006 (M ss. 1984). Equally well settled is that anbiguities should

not be created where none exist. Brander v. Nabors, 443 F. Supp.

764, 769 (N.D. Mss. 1978), aff'd, 579 F.2d 888 (5th Cir. 1978).
The fact that an insurance policy requires interpretation does not

render the terns of the policy anbi guous. Enployers Ins. of Wausau

v. Trotter Towing Corp., 834 F.2d 1206, 1210 (5th Cr. 1988).

Both insurance policies are very clear in terns of their



excl usi ons. The Nutneg policy, on its declarations page,
specifically excludes bodily injury. The only coverage which is
mar ked as included on the declarations page is the errors and
omssions injury. In its general section on coverage exclusions,
the Nutnmeg policy states that:

Thi s i nsurance does not apply to:

20. Errors or omssions injury

f. Arising out of law enforcenent activities.

(Emphasis inoriginal.) In addition, each policy contains separate
pages attached to the end of the policy which delineate the policy
excl usi ons. Attached to each policy is a page entitled:
EXCLUSI ON- - LAW ENFORCEMENT ACTI VI TI ES.  The Nut neg | aw enf or cenent
exclusion reads in pertinent part as foll ows:

The policy of which this endorsenent fornms a part does

not apply to bodily injury, property damage, persona

injury or errors or omssions injury arising out of any

act or om ssion of your police departnent or any other

| aw enf or cenment agency of yours including their agents or
enpl oyees. . ..

(Enphasis in original.) The Twin Cty |aw enforcenent exclusion
reads in pertinent part as follows:
It is agreed that this policy does not apply to bodily
injury, property damage or personal injury arising out of
any law enforcenment activity by any insured whether
acting alone or jointly with any other insured or any
ot her person or organi zation...
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(Enphasis in original.) The Twwn City policy al so contai ned a page
entitl ed: EXCLUSI ON- - ERRORS OR OM SSI ONS I NJURY which reads in
pertinent part as follows:

It is agreed that this i nsurance does not apply to errors
or omssions injury arising out of the naned insured's
oper ati ons.

(Enmphasis in original.)
There is nothing anbiguous about the terns of either the
Nutnmeg or Twn Gty policies. |In the absence of an anbiguity, the

policies nust be construed as witten. Lowery v. Guaranty Bank and

Trust Co., 592 So. 2d 79, 82 (Mss. 1991); State Farm Mut. Auto.

Ins. Co. v. Scitzs, 394 So. 2d 1371, 1374 (Mss. 1981).

A. Nutneg Policy

The Nutneg policy, which only covers errors and om ssions
injury, clearly excludes coverage not only for bodily injury but
for any clainms arising out of |aw enforcenent activities. The
plaintiffs assert that the wongful death of Lusk arises not out of
| aw enforcenment activities, but rather out of the acts and
omssions of the Board of Aldernen in setting policy and
appropriating funds for the training and equipping of [|aw
enf orcenment personnel, which acts and om ssions predate the death
of Lusk. The plaintiffs contend that the alleged failure of the
Board of Aldernmen to take appropriate | egislative neasures in |ight
of the foreseeability of guns, bank robberies, and hostage

situations anounts to deliberate indifference on the part of



Sout haven. City of Canton v. Harris, 489 U S. 378, 103 L. Ed. 2d

412 (1989). This alleged deliberate indifference would make the
city and Board of Aldernen liable for civil rights violations
against Lusk, so as to trigger the coverage under the Nutneg
policy. The plaintiffs further assert that the damages suffered by
Lusk are not confined to bodily injury, but also include civi
rights injuries.

Despite the plaintiffs' assertions to the contrary, thisis a
pure case of a police officer negligently firing his weapon. The
injury for which the Lusk famly sought to recover was a bodily
injury arising out of |aw enforcenent activity. As such, the Lusk
clainms are clearly excluded under the terns of the Nutneg policy.

In Murdock v. Dinsnmoor, 892 F.2d 7 (1st Cr. 1989), the

plaintiff brought suit against the towm of GI|sum New Hanpshire,
for the acts of its police force in allegedly kidnapping and
beating him The town had three i nsurance policies, and the policy
at issue excluded |aw enforcenment activities. The plaintiff
all eged that the city was negligent in the hiring, training, and
supervision of its policenen. The First GCrcuit Court of Appeals
hel d that the police officers' actions arose out of | aw enforcenent
activities and therefore the exclusion was validly applied so as to
precl ude coverage. Id. at 8. Any negligence of the town in
hiring, training, or supervising its officers was directly

connected to | aw enforcenent activity. 1d. The court recognized



that the three policies purchased by the town were conprehensive
w thout overlapping so as to avoid the expense of duplicate
cover age.

Simlarly, in Lincoln National Health and Casualty |Insurance

Co. v. Brown, 782 F. Supp. 110 (M D. Ga. 1992), Lincoln Nationa

i ssued three insurance policies to Tift County, Georgia. One
policy provided coverage for |aw enforcenent liability, and the
other two specifically excluded |aw enforcenent activities. Two
i ndi vi dual s had sued the county, in part for failure to properly
train and supervise its police force in the use of firearns. The
conpl ai nt agai nst the county also alleged civil rights violations.
The court held that the two policies containing the | aw enforcenent
excl usions did not provide coverage for the plaintiff's injuries.
Id. at 113.

Intheir brief, the plaintiffs fail to direct the court to any
cases construing a l|law enforcenent exclusion. The plaintiffs
assert that the aforenentioned cases are distinguishable in that
they involve the failure to train, hire, and supervise police
personnel, whereas this case concerns the city's failure to
establish policy and fund training. However, a careful reading of
all of the allegations listed in the Lusk conplaint against the
City of Southaven and its Board of Al dernen reveals that each one,
no matter how creatively worded, boils down to a failure to

properly train or supervise it police officers.



Furthernore, not only does the |aw enforcenent exclusion
precl ude coverage under the Nutnmeg policy, but the bodily injury
excl usion does so as well. The damages suffered by Lusk are purely
bodily injury damages, regardless of any attenpts to couch the
damages in terns of civil rights injuries.

In Continental Casualty Co. v. MAllen |ndependent School

District, 850 F.2d 1044 (5th G r. 1988), a high school student
suffered burns when he pl aced potassi umw apped i n paper towels in
his pocket. He sued the school claimng that the safety policies
were so inadequate as to rise to the level of a Constitutiona
violation. The insurance policy in question specifically excluded
clainms for bodily injury. The Fifth Grcuit Court of Appeals held
that the child was seeki ng damages for bodily injury and upheld the
policy exclusion. |[d. at 1046. 1In so holding, the court stated
that "[t]he focus is on the origin of the damages, not the |egal
theory of the claim" |d.

Li kewise in Continental Casualty Co. v. Hall, 761 S.W2d 54

(Tex. Ct. App. 1988), cert. denied 495 U. S. 932, 109 L. Ed. 2d 503

(1990), two children injured their hands in a gane of tug-of-war at
school. The children subsequently filed a lawsuit in which they
al l eged Constitutional clains against the school. The policy at
i ssue excluded clains for bodily injury. The court, in finding
that the exclusion did apply so as to preclude coverage for the

injuries, enphasized that the origin of the damages shoul d be the



focus, rather than the |l egal theory of the claimasserted. 1d. at
56.

In Continental Casualty Co. v. City of Richmond, 763 F. 2d 1076

(9th Gr. 1985), the city of Richnond, California, was sued for the
wongful death of a prisoner in police custody in the R chnond
jail. In addition to clainms for wongful death, the suit alleged
civil rights violations against the city for the failure to train,
supervi se, assign, and discipline its enpl oyees. The policy in
guestion excluded clains arising from bodily injury, assault,
battery, or death. The city argued that the inadequate training
and supervi sion of enpl oyees predated the m sconduct and therefore
the civil rights clains were distinguishable from the w ongful
death clains. The court recognized that this type of causation
anal ysi s had been rejected by other courts, and held that the civil
rights clainms clearly arose from bodily injury so as to be
excluded. 1d. at 1081.

The plaintiffs further argue that the insurer nust defend an
insured against all actions brought against him based upon the
allegations in the suit, even though groundless, false or

fraudulent. E.E.O C. v. Southern Publishing Co., 894 F.2d 785, 789

(5th Gr. 1990); State Farm Mit. Auto. Ins. Co. v. Taylor, 233 So.
2d 805, 808 (M ss. 1970). Although the plaintiffs correctly recite
the law, a review of the Lusk conplaint shows that there are no

al | egati ons whi ch i npose upon Nutnmeg a duty to defend. Wereas the



Lusk plaintiffs may have |abeled a portion of their conplaint
"Deprivation of Cvil R ghts", the allegations therein clearly
pertain to bodily injury that arose out of |aw enforcenent
activities. Placing a headi ng on a page does not render everything
contained wwthinto be civil rights violations. Furthernore, while
the Nutmeg policy provides coverage for civil rights clains, it
specifically excludes those <clains which arise out of |aw
enforcement activity (which these do) as well as those clains for
bodily injury (which these are).

When reading the three policies that have been placed in
evi dence, the only reasonabl e conclusion that can be drawn i s that
the policies were intended to provide conprehensive but not
over |l apping coverage. The Twin City policy covers everything but
| aw enf orcenent activities and errors and om ssions liability. The
Nut neg policy covers errors and om ssions, while specifically
excl uding | aw enforcenent activities. The Scottsdal e policy covers
only |l aw enforcenent activities. Is this court to believe that the
city of Southaven and its Board of Al dernmen purchased overl appi ng
coverage, thus incurring excessive expense for insurance prem uns?
Certainly the nore |logical conclusion is that the city intended to
and did, in fact, purchase three insurance policies that together
provi ded conprehensive protection w thout duplicate coverage.

B. Twwn Cty Policy

Havi ng determned that the Twin City policy is not anbi guous,
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it is clear that it does not provide coverage for the allegations
contained in the Lusk conplaint. The potential liability to the
Lusk plaintiffs arises out of |law enforcenent activity, which is
specifically excluded under the ternms of the Twin city policy.
Even assum ng, just for the nonment, that the Lusk conplaint also
raises clainms of civil rights violations, the Twin Cty policy
clearly excludes those as well.

The plaintiffs further contend that Twwn Cty defended w t hout
issuing a reservation of rights letter, thus waiving their rights
to deny coverage under the policy. Such a hyper-technical
interpretation of the | aw cannot be stretched so far as to warrant
a finding of coverage under the Twin City policy. The Twin Cty
policy is a general liability policy which clearly excludes any
possible interpretation of the allegations involved in this action.
The court is hesitant to allow such a narrow and techni cal reading

of the law to override the application of justice.

CONCLUSI ON
For the foregoing reasons, the court finds that neither the
Nut meg nor the Twin City policies provided liability coverage for
the allegations of the Lusk conplaint, and that, therefore,
j udgnent should be entered in favor of the defendants.
An order will issue accordingly.

TH'S, the day of May, 1995.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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